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adjustment and compute interest from the date of payment of such tax. The additional incoms-
tax so paid by Allepey Ltd. would be treated &s the final payment of tax in respect of excess
money not repatriated and no further credit would be allowed to Allepey Ltd. or to any other
person in respect of the amount of additional ncome-tax so paid

Question 8

Yamuna Lid., an Indian Company, on 01-04-2020 has borrowed & 80 crores from Rhine Inc, a
Company incorporated in Country F, at an inferest rate of 6% p.a. The said loan is repayable overa
period af 12 ysars. Further, loan is guaranteed by Prague Inc incorporated in Country P. Brussels
Inc, & non-resident, holds shares carrying 40% of voling power both in Yamuna LId. and Prague Inc.
Brussels Inc has also deposited ¥ 80 crores with M/s Rhine fac.

The net profit of Yamuna Lid. was & 7 crores after debiting the above nieres!, depraciation of 74
crores and income-tax of & 2.70 crores. Yamuna Ltd. wants fo know if interest is allowable as
deduction under the head ‘Profits and gains of business or profession” and if so, fo what extent.

Answer

If an Indian company, being the borrower, incurs any expenditurz by way of interest in respect of
any debi issued by its non-resident asscciated enterprise (AE) and suchinterest exceeds ¥ 1 crore,
then. the interest paid or payable by such Indan company in excess of 30% of its eamings before
interest, taxes, depreciation and amortization (EBITDA) or interest paid or payable to associated
enterprise, whichever is lower, shall not be allawed &s deduction as persection 948

Further, where the debt is ssued by a lender which s not associated but an associated enterprise
either provides an (mplicit or explicit guarantze 1o such lender or deposits a corresponding and
matching amount of funds with the lender, such debt shall be deemed to have been issued by an
associaled enterprise and imitation of interest deduction would be applicable.
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Ir the present case, since Brussels Inc. holds 40% of voting power [.e., 25% or more of voting power
in both Yamuna Ltd and Prague Inc., Yamuna Ltd. and Prague Inc. arz deemed to be associated
anterprises.

Since loan of ¥ 80 crores taken by Yamuna Ltd., an Indian company from Rhine Inc, is guaranteed
by Prague Inc, an associated enterprise of Yamuna Lid., sich debt shall be deemed to have been
issued by an associated enterprize and interest payable to Rhine Inc shall be considered for the
purpose of limitation of interest deduction under secton 948.

Computation of interest to be allowed in the computation of income under the head profits
and gains of business or profession of Yamuna Ltd.

Particulars T
Net profit 7.00,00,000
Add: Interest already debited (¥ 80 creres x §%) 6.40,00,000
Depreciation 4,00,00,000
Income tax 2.70,00.000
EBITDA 20.10,00.000
Interest paid or payable by Yamuna Ltd. 6.40,00,000

Less: Excess interest — Lower of
Interest pald or payable in excess of 30% of EBITDA

- T640,00,000 (-) T 6,03,00,000 T 37,00,000
Interest paid or payable to non-resident AE ¥ 6,40,00,000
37,00.000
Interest allowable as deduction 6,03,00,000

Note — Since Brussels Inc, an associzled enferprise of Yamuna Ltd., has depositzd a matching
amount of & 80 crores with Rhine Inc.. the interest payable by Yamuna Ltd. to Rhine Inc. an loan of
780 crores borrowed from Rhine Inc. would be subject to limitation of interest deduction on the basis
of this line of reasoning alsn.
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As per section 82CA(2A), the Transfer Pricing Officar (TPO) can also determine the ALP of other
international transactions which have not been referred to him, but whizh have come to his notice
subsequently n the course of proceadings before him.

The Assessing Officer has made reference for determination of ALP in respect of the man ufacturing
unit at Hyderabad which shall be laken as the proceedings before him (TPO).

The TPQ can enlarge his scope of work during the course of proceedings before him of Hyderabad
unit by calling for details of trading activity at Surat, and the same is within the powers confarred by
section 92CA(ZA).

Question 7

Allepay Ltd. is an Indian Company in which Andes Inc, a Counby Z company holds 38%
sharehclding and veting power. During the previous year 2018-19, the Indian company supplied
computers to the Country Z based company @CZD 1100 per piece. The price of computer supplied
fa other unrelated parties in Country Z is @CID 1400 per piece. During the course of assessment
proceedings relating to A.Y.2018-20, the Assessing Officer camied out primary adiustments and
added & sum of 168 lakhs, being the difference between actual price of computer and arm's fength
price for 700 pieces and if was duly pted by the . The A ing Officer passed the
order, in which the pimary adjustments were made, on 1.6.2020. On account of this adjustment, the
excess money of ¢ 168 lakhs is available with Andes Inc, Couniry Z. In this contexi, Allepey Lid.
wants to know the effect of this transaction for the assessment year 2021-22 on the basis that it
declared an income of ©300 lakhs and the excess money Is still fying with Andes Inc. tll today. Assume
the rate of exchange as 1 CZD = ¥ 80. [CZD stands for Country I Dollars, which is the cumency of
Country ZJ six month LIBCR as on 30.9.2020 (s 9.50%.

Answer

In this case, Allepey Ltd., the Indian company, and Andes Inc., a Country Z company, are deemed
1o be associated enterprises as per secion 92A(Z) since Andes Inc. hods shares carrying not |ess
than 26% voting power in Allepey Lid.

On account of the primary adjustment of ¥ 168 akhs made by the Assessing Officer, the total income
of Allepay Ltd. for A'Y 2019-20 would increase by T 168 lakhs

I If Allepey Ltd. opts not to pay additional income-tax on such excess money not
repatriated

In this case, sacondary adjusiment has to be made under section 92CE, since -

(1) The cempany has accepted the primary adjustment made by the Assessing Officer;
{2)  The primary adjustment is in respect of AY.2019-20; and

(3} The primary adjustment exceeds ¥ 100 lakhs.
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Accordingly, the excess money (ie., ¥ 168 lakhs) availatle with the associated enterprise
{i.e.. Andes Inc., Country Z) not repatriated to India within 30 days of the date of the order of
the Assessing Officzr would be deemad as an acvance made by the Allepsy Lid. to iis
associated enterprise, Andes Inc. Interest would be calculated cn such advance at 12.50%
(i.e., the rate of six month LIBOR as on 30th September, 2020 (i.e., 9.50%)+ 3%)], since the
intemaltional transaction is denominated in foreign currency. Such interest computed from
1.6.2020 to 31.3.2021 amounting to 303/365 x 168 lakhs x 12.50% = ¥17,43,288 would be
added o Its total Income for AY 2021-22.

. If Allepey Ltd. opts to pay addifional incoma-tax on such excess money not repatriated

In such a case, Alleoey Ltd. has to pay additional income-tax @20.9654% (tax @18% plis
surchaige @12% plus cess@4%) on T 168 |lakhs, which amounts to T 35,22,355. Where
additional income-tax s so paid by Allspey Ltd., it will not be required to make secondary
adjustment and compute interest from the date of payment of such tax. The additional income-
tax so paid by Allepey Lid. would be treated as the final payment of tax in respect of excess
money not repatriated and no further credit would be allowed to Allepey Lid. or to any other
person in respect of the amount of additional ncome-tax so paid,

Question 8



